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APPELLANT'S OPENING BRIEF.

STATEMENT.

This appeal presents a contest l)etween a mortgagee

and certain miners-lien claimants for priority of right

to the proceeds of a sale of the encmnbered property.



The Fairbanks Morse and Companv (appellaBt;

was the moitgagee in two certain mortgages of mining

machiner\' (Diesel Engines; duly executed in June.

1926 and duly recorded in June, 1926 in the records

of Ketchikan Precinct, Alaska, in which Precinct

said machiDer}" was situated ; said machinery was then

and there the property of the Alaska Palladium Com-

pany, mortgagor in said mortgage and one of the

appellees herein, and was on and was being used in

the exploitation of certain mining claims situated in

said Precinct. The mortgages were given to secure

the pa\-ment of two certain promissoiy notes for

$8400 and $6000, respectively, which had been made by

the said mortgagor to the said mortgagee. Default

having been made in the payment of said notes, said

mortgagee commenced suit in the U. S. District Court

for Alaska at Ketchikan for the foreclosure of said

mortgages.

Said suit was No. 1016 K. A. and the complaint

therein was filed on Februaiy 21, 1927; the defend-

ants therein were the said mortgagor, Alaska Pallad-

ium Company, Heniy B. Lampman (and others

—

merely nominal j^artiesj. Lamijman was made a

I^arty for the reason that

a* * * he, as assignee of ceilain laborers, em-

ployees of the defendant Alaska Palladium Com-

pany, a cor7>oration, ha^ filed a suit in the Dis-

tinct Court foj- the District of Alaska, Division

No. One at Ketchikan seeking to foreclose miners

liens upon the property of defendant, including



the property described in the niortgage herein-

before set forth.''

(Par. IX of Complaint; P. R. p. 19.)

The Answer of Lanipnian to said Comphiint was

filed on July 2, 1927 and therein he alleged, infer alia,

That the Alaska Palladium Company ceased

mininy operations on Octoher 6\ 1926 and that at

that time it was indebted to a large number of

miners in an amount in excess of $20,000 for

work done in the mining of said claims, and that

after said 6th day of October, 1926 and ivithin

the time allowed hy laic many of said persons

so performing work filed lien claims, and that

thereafter 66 of said lien claims w^ere assigned

to him, and that thereafter and within the time

alio IVed hy laiv, said assignee commenced an ac-

tion in this court for the foreclosure of said liens,

which said action is entitled

Henry B. Lampman, Plaintiff

vs.

Alaska Palladium Company,

a corporation.

W. A. Pries, Receiver

J. E. Chilberg

Platinum Producing Company

a corporation.

J. R. lleckman, Receiver

Alaska Transport C'ompany

a corporation.

Seattle Title Trust (V)mpany

a corporation.
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and is numbered 1013 K. A. upon the docket of

this court.

(Pars. 3, 4 and 5 of Answer on P. R. pp. 345,

6, Italics ours.)

Consolidation of Actions:

Sale of the Encumbered Property.

The above numbered suits (viz.: No. 1016 K. A.,

the mortgage foreclosure suit, and No. 1013 K. A.,

the lien foreclosure suit) together with some other

suits not important here to be enumerated, were con-

solidated for trial and tried together, by consent of

all parties.

Afterwards, and before conclusion of the trial by

consent of all parties, the court ordered the Receiver

of the Alaska Palladium Compan}^ to sell the mining

claims and machinery (including the mortgaged Diesel

engines) : the Diesel engines to be sold separately, and

the proceeds of the sale of the entire mining prop-

erty to be held by the Receiver to await final adjudi-

cation as to priority. The Diesel engines sold for

$4500 and the remainder of the mining property for,

$11,500. The net balance in the hands of the Receiver

was found to be $9819.36—an amount insufficient to

liquidate the mortgages and the lien claims.

Findings and Decree.

The court found:

(I) That tlic mortgages were duly executed and

for a bona fide indebtedness and were dulv



recorded as in the complaint set forth; that

the mortgages were valid encumbrances; that

default had been made; that the mortgagee

was entitled to judgment and to decree of

foreclosure as prayed for in the complaint.

(Findings Nos. 7 to 15 inch; P. R. 63 to 71

inch; conclusion No. 1; P. R. p. 82.)

(II) That the lien claims were valid in the amounts

named in the findings.

(Findings No. 22, 23, P. R. pp. 75 to 78

incl.)

(III) That the mortgagee was not a party to the

suit which had been brought to foreclose the

liens (to-wit No. 1013 K. A.) (Finding No.

16 P. R. p. 71) and concluded that the liens

were prior in right to the mortgage.

(Conclusion Nos. 1 and 3; P. R. pp.

82, 3.)

And the decree

awarded priority to the lien claimants and

directed the Receiver to pay to said lien

claimants or their attorneys the entire sum
remaining in his hands.

(Decree P. R. pp. 87 to 91 incl.)

Sole Question Involved Here.

How the Question was Raised.

Waiver of Certain Assignments of Error.

This appeal is from all that ])arl oi' the decree

which awards to the lien claimants priority as to the



$4500 received from the sale of the mortgage Diesel

engines (Petition for Appeal, P. R. p. 105).

That the miners' liens were valid in their inception

and for the amounts found by the court will not be

gainsaid here; but appellant's contention is that, as

against it (the mortgagee), the liens ceased to bind

the mortgaged property, for the reason that no suit

to which the mortgagee was a party had been begun

to foreclose the liens within the time required by sta-

tute or at all; the lien claimants seem to admit the

premises, but they controvert the conclusion con-

tended for.

The point was raised and insisted upon by (I) Ar-

gument at the hearing—P. R. pp. 276, 7; 295, 6; (II)

Request of Appellant for certain Findings, Conclu-

sions and Decree—P. R. pp. 92, 103 (III) Assignments

of Error Nos. IV, V, VI, XX, XXI, XXII, XXV,
XXVI, XXVII, XXVIII All other Assignments of

Error are waived.

ARGUMENT AND AUTHORITIES.

The miners' liens, being purely creatures of statute,

must find in the statute a warrant for their original

validity and for their continued existence; else they

have no existence.

The Alaska Miners' Lien Statute, after providing

for the filing for record of the lien witliin thirty days

after the cessation of the work for which the lien

is claimed, contains the following provision:



Section 8: N'o lien provided for by this Act shall

hind any mining claim or other property for a

longer period than six months after the same

shall have been filed for record unless suit shall

be brought before the proper court within that

time to enforce the same, or etc.

Section 9 :
"'^ * *

Section 10: In all actions to enforce any lien cre-

ated by this Act, all persons personally liable and

all persons interested in the matter in controversy

or the property sought to be charged with the lien

may be made parties, and such as are not made

parties shall not be bound by the proceedings.

(Alaska Session Laws 1915, pp. 35, 6. Italics

ours.)

The requirement of the statute that suit must be

brought within six months after the filing of the lien

for record is no mere Statute of Limitations—to be

waived by not being pleaded; on the contrary, said

requirement enters into and is a part of the right of

lien and without such suit the lien, if it ever existed,

is ipso facto dead—is no lien at all; "No lien shall

bind unless such suit be brought" are the words of

the statute.

And, too, said requirement is a requirement that

the suit shall be against the person or j)ersons against

whose interests the lien is asserted (in this case, the

mortgagee).
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For this construction of the statute appellant relies

upon adjudications of this court, viz.:

Continental C. T. and S. Bank v. P. C. Pipe

Co., 222 Fed. 781 (1915).

There this court had occasion to construe the Idaho

Lien statute, the language of which—as to the bring-

ing of the suit and as to the continuance of the lien,

—

is substantially identical with the language of Section

8 of the Alaska statute (supra). This court held:

(J) That "unless suit is brought within the time

limited, the lien itself ceases to exist" (sjdla-

bus 1) and

(II) That the suit must be "against all whose

rights, estates or interests are claimed to be

adverse and subordinate; otherwise they are

not affected by it and as to them the lien

' ceases to be effective after the expiration of

the six months period" (syllabus 2).

And in the case of D. W. Stanrod & Co. v. Utah

Imp. Vehicle Co., 223 Fed. 517 this court adhered to

its ruling in the Continental case (supra).

These cases were appeals from decrees of the U. S.

District Court of Idaho, and the views of Judge

Dietrich were sustained; in Vtak Imp. Co. v. Botv-

man, 209 Fed. 91:2 those views are set out and elabo-

rately discussed and authorities cited.

The application is apparent: In the case at bar the

work ceased on October 6, 1926 (Answer of Lampman,

par. 3, P. R. 34; Finding No. 23 P. R. 78) and, in



order to have a valid ince])fioii the lien ckiims must

have been filed for record within 30 days thereafter,

i. e., on or before November 7, 1926, but in order to

have any binding force or effect after six months from

November 6, 1926 (i. e., after May 8, 1927) a suit must

have been begun before May 8, 1927, to foreclose said

liens.

The claims were filed for record within the 30 days

but no suit was ever begun against the mortgagee, and

as to it (under the Statute and authorities cited) the

liens ceased to exist on May 8, 1927. It is true that

a suit (1013 K. A.) seeking to foreclose the liens was

begun before May 8, 1927, but the mortgagee was not

a party thereto. The burden was upon the lien claim-

ants to allege and prove that they had, within the

time allowed by lawj begun a suit against Fairbanks

Moj:*se and Company (mortgagees) to foreclose the

liens; and they have neither alleged nor proven that;

on the contrary, they allege and prove and the court

found, that the mortgagee was not a party to the suit

which they brought to foreclose the liens.

Contention of Appellee Lampman.

At the hearing of the lower court it was the contention

of the counsel for the lien claimant tliat, as the mort-

gagee had made the lien claimant a ]3arty to the mort-

gage foreclosure suit (1016 K. A.) and had consented

to a consolidation of the two suits (1016 K. A. and

1013 K. A.) the effect is the same as if the mortgagee

had been made a party to (lie lien foreclosure suit

(P. Iv. 283—middle—Mr. Duggan) and the lower
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court also seemed to entertain that view. (Finding

No. 16, P. R. p. 71, Conclusions 1 & 3, P. R. p. 82).

Answer.

It is difficult to see how such a position can be main-

tained. The allegation of par. IX of the complaint

in the mortgage foreclosure suit (P. R. p. 19) that

Lampman, the lien claimant, ''has filed a suit * * *

seeking to foreclose the liens" is simply a specific alle-

gation of the claim of an adverse interest; and he

(Lampman) was made a part}^ to the mortgage fore-

closure suit in order to shut out his interest, if any

he had. Lampman 's Answer in the mortgage fore-

closure suit is not, in any sense of the word, a Cross

Complaint to enforce the liens; and even if it could be

considered as a Cross Complaint for said purpose, it

would be ineffective ; for it was not filed or served un-

til July 2, 1927 and at that date the liens were dead

—

had ceased to bind—so far as the mortgagee was con-

cerned. Boylan v. Cameron, 186 111. App. 432-439.

In that Answer he affirmatively alleges that the

suit upon which he relies is not such suit as the statute

contemplates; for he gives the names of the parties

to that suit and the name of the mortgagee is not

one of the names he gives. The Reply in the mort-

gage foreclosure suit admits the bringing by Lamp-

man of the suit mentioned by him in his Answer, and

at the hearing the point is repeatedly insisted upon

by the mortgagee that such suit is not the suit con-
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templated by the statute and that as against him

(mortgagee) the liens have ceased to bind the property.

And as to the effect of consent to the consolidation

of the two causes 1016 K. A. and 1013 K. A.); it is

sufficient to say that that was a consent to a consoli-

dation for purpose of the trial only and in the interest

of expedition and convenience; certainly no rights

were waived or lost thereby.

The Case of Lien Claimants

not represented by Lampman.

Charles A. Smith and J. M. Carlson did not assign

their claims to Lampman. As to them, however, the

court made findings the same, (mutatis mutandis) as

it made in Lampman 's case—viz: that they did not

make the mortgagee a party to any suit to foreclose

their liens (Finding No. 17 P. R. p. 71); and what

has been said as to the non-bindingness of Lampmans
liens and as to the error in the decree as to him, ap-

plies with like force to their liens and to the error

as them.

CONCLUSION.

We think it is apparent that the decree is not sup-

ported by the Findings, and that the Findings necessi-

tate that the decree should be so modified as to award

to the Appellant priority of right to the $4500 re-

ecixod I'loni sale ul' Ihe uioi'lgaged |)i*operty (Diesel

engines) and that the Receiver should ])e decreed to
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pay to Appellant said sum of $4500 together with in-

terest and the costs of Appeal ; and Appellant so praj^s.

Respectfully submitted,

A. H. ZlEGLER,

Ketchikan, Alaska,

Attorney for Appellant.

Robert W. Jennings,

Mills Building, San Franci-co,

Of Counsel.

Dated February 15, 1929.
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RESPONDENT'S ANSWERING BRIEF

STATEMENT

The various actions herein are involved in the fore-

closure of labor lien^ of Harry B. Lampman, for him-

self and 55 others, Charles A. Smith, P. G. Shanstrom,

D. J. Butler, J. M. Carlson, George Smith, Andrew

Johnson and Chris Petich, performed for the Alaska

Palladium Company which was operating a mine at

Salt Chuck, Kasaan Bay, First Division of Alaska.



The lien claimants, some 63 or 64 in number, filed and

perfected their claims of lien in accordance with law

and the same were duly recorded. The testimony of

0. Berg (p. 162 Transcript), 0. Johnson (p. 176

Transcript) and others, shows that the company

ceased operations on October 6, 1926, which was the

last day of work for practically all lien claimants.

Thereafter the lien claimants brought action to fore-

close the liens, in due time, in two groups, 56 repre-

sented by Harry B. Lampman in one group, the re-

mainder separately. The record does not disclose the

exact time of the filing of lien claimants' suits, but

it was before February 21st, 1927, the date of filing

appellant's suit, as admitteed in Appellant's Brief on

page 9, by the statement:

''It is true a suit, 1013 K. A., seeking to fore-

close the liens was begun before May 8, 1927, but
the mortgagee was not a party thereto."

Thereafter and on February 21st, 1927, and long

before the expiration of the time within which action

might have been brought against appellant herein, the

appellant begun an action to foreclose the mortgage

upon the engines herein involved, and as the title

herein shows, joined all the lien claimants (56 in

number) represented by Harry B. Lampman as

assignee, as shown at pages 76 to 78 of the Transcript.

And in paragraph 10 (p. 28 Transcript) of Appel-

lant's Complaint, he alleges as follows:

"That the defendant Harry B. Lampman, as

assignee of certain laborers, employees of defend-



ant Alaska Palladium Company, a corporation,

has filed a suit in the District Court for the Dis-

trict of Alaska, Division No. 1, at Ketchikan,

seeking to foreclose miner's liens upon the prop-

erty of defendant (sic) including the property

described in the mortgage hereinbefore set forth.''

Undoubtedly the use of the word ''defendant" last

above is a typographical error and means plaintiff.

In his Prayer, paragraph 3, page 29, Transcript,

appellant prays:

''That the defendants and each of them be de-

barred of any and all interest, claim or title in

and to the property described in said mort-
gages, etc."

This complaint joining the lien claimants was, as

hereinbefore stated, filed February 21st, 1927, but

little over four months from the time of the close of

the work, October 6, 1926, and after the filing and

recording of the liens and the bringing of action by

the lien claimants thereon. The lien claimants, 56

in number, represented by Harry B. Lampman, inter-

posed an answer also to the foreclosure suit of appel-

lant (pp. 20-44 Transcript) setting up their claim

for wages, and liens because thereof, in excess of

$20,000, and pray for an order of the Court to sat-

isfy the said claims of lien (pp. 30 to 44 Transcript).

To this answer in the separate suit of appellant it

made a reply (pp. 44 to 46 Transcript), but nowhere

in said reply is the statute of limitations pleaded or

raised. This will be treated hereafter.



Thereafter on December 29, 1927 (p. 60 Trans-

cript), the Court made an order consolidating all the

actions for trial and they were tried together. Appel-

lant made no objection to the order of consolidation

that the transcript discloses, and participated

throughout in the trial of the various issues. Appel-

lant's sole contention is that because it was not made

a defendant in the original suit, the lien fails as to

the two engines covered by appellant's mortgage. All

other questions are waived in appellant's brief (p. 6).

DISCUSSION

The record discloses no objection by appellant at

the time the liens were introduced on the ground that

the six months lien period had elapsed. No question

was raised at that time before the Court and no

ruling had thereon or exception taken. True, counsel

propounded the objection in his argument at the close

of the evidence and in his proposed Findings of Fact

(p. 92 Transcript). But he did not make his objec-

tions at the trial and especially at the time of the

introduction of the liens. He did not plead the stat-

ute of limitations in his reply to the answer in the

suit for mortgage foreclosure and it is our contention

that the statute of limitations must be pleaded. It is,

we contend, the universal doctrine that failure to

plead the statute of limitations waives it. The

answer of Lampman and 55 others in appellant's fore-

closure action (pp. 30 to 44 Trans.) alleges the prior-

ity of the liens over the mortgage. In his reply (pp.



44 to 46 Transcript) appellant nowhere alleges or

pleads the statute of limitations against the liens.

Nowhere does his challenge the proceedings on this

ground by pleading, demurrer or motion. It is, we

think, the universal rule that the statute of limita-

tions to be available must be pleaded. In 37 Corpus

Juris 1213 is the following strong language:

*'In order that defendant may avail himself of

the bar of the statute at the trial, whether in a

suit in equity or an action at law or under the

codes, he must by some proper pleading such as

by demurrer, where that form of pleading is

available, or by bill or answer affirmatively plead

the statute. If the statute is not pleaded in the

proper time and manner it is deemed to be

waived and cannot be set up as a defense at the

trial."

Gormley et al vs. Bunyan et al, 136 U. S. 623

;

Burnett vs. Desmornes, 226 U. S. 145.

All the matters in all the actions are to be litigated

in the consolidated suit. It would seem to us that

appellant's objection that he was not joined in the

lien suit is not well taken since it, well within the six

months lien period, brought an independent action,

joined the lien claimants, and this was consolidated

with the lien action and all tried together. Why should

they have been joined in our action since we had

already been joined in theirs to litigate the same

issues, to-wit, priority of liens?

Appellant has had his day in court, where he did

not appear in response to a summons, but did so vol-



untarily asking that the priority of liens be litigated.

Can he now be heard to object that this was done, even

though decision is against him?

Section 11, Chapter 13, Laws of Alaska, 1915, the

lien law in question, provides:

"No mistake in formality or lack of statement,

either in the lien notice or pleadings, shall be

ground for dismissal or unnecessary delay in the

action to foreclose the lien. But substantial com-
pliance with Section Six of this Act relative to

the contents of the lien notice shall be deemed
sufficient, provided that such notice shall satis-

factorily show the name of the claimant, the

amount of his demand, the time of his employ-
ment, the property sought to be charged with the

lien sufficient for identification and the name
of the owner or reputed owner thereof. And
the inclusion of non-lienable items in the amount
of the claimant's demand or error in the terms
and conditions of the contract of employment, if

there be any contract of employment, or other
error in said lien notice made in good faith shall

not be deemed material, unless such error shall

affect the substantial rights of the adverse party
acquired in good faith without notice; and the
lien notice and pleadings may be amended at any
time before judgment, and Section 924 of the
Compiled Laws of Alaska shall apply to such
amendments, provided, if it be shown that a ma-
terial statement or averment has been omitted
or mis-stated, it may be ground for a reason-
able delay or continuanec to enable opposing par-
ties opportunity to meet such amendment."

This is an injunction to construe the Act liberally.

The Alaska Courts so held in Johnson et al vs. Halls,

7 Alaska 638.



Appellant had his day in Court in a timely pro-

ceeding brought by himself. In this proceeding he

asked the Court to litigate the matters in issue here,

the priority of liens. He did not raise the question

of the limitation of the lien either in his pleadings or

during the trial, but only in argument at its close

and in purported Findings. Furthermore he did not

object to the consolidation of the causes, showing that

he conceived the issues to be the same in both actions

and triable within a single unit.

Effect of Consolidation

"The effect of the order of consolidation made
by a court of common jurisdiction is to combine
all the parties to the action until the order is

vacated or reversed. The effect of the consolida-
tion of actions at law is to unite the causes as if

the issues had been originally embraced in one
action ; the separate actions are discontinued and
the consolidated action alone is left.''

Waters vs. Rossi, (Cal.) 59 Pac. 143;

8 Cyc. 606-J.

It is our contention that upon consolidation the

issues became merged, and there was but one action

pending. And while they do not go so far yet the

logic of their contention is that so far as appellant

is concerned the rights of lien claimants against mort-

gagee could not have been litigated in its own action.

In fairness to counsel we admit this contention is not

broadly made, but it is the inference from their posi-

tion. Why then ask the Court to do what they now



contend the Court could not do, adjudicate the prior-

ities? But our contention is that such is not the law.

In Dakota Sash and Door Company vs. Brinton et

al, (N. D.) 145 N. W. 594, it was held that a party

may by action or cross complaint procure foreclosure

of the lien upon the premises in suit.

In that case plaintiff brought action to foreclose a

materialmen's liens, naming one Leeby among others

as a defendant, Leeby being the contractor. He, LfOe-

by, answered by cross bill or "Counterclaim," as he

designated his pleadings, and asked foreclosure of his

materialmen's lien. Motion to strike and a demurrer

were overruled, the Court saying

:

"To hold with defendant and apply Section

6860 would be to defeat the provisions of Section

6245 wherein it is provided that any number of

persons claiming liens against the same prop-
erty may join in the same action and when sep-

arate actions are commenced the Court may con-
solidate them." (This is practically identical

with Section 10, Chapter 13, Laws of 1919,
Alaska.

)

"Under this provision the Court treats the

property as a fund and joins once for all in one
action where possible the claims of all parties
thereon, and determines the amount and priority
of the various conflicting claims, whether arising
by mortgage lien or under the operation of the

mechanics lien laws, or otherwise. The entire

matter is one belonging peculiarly and exclu-

sively to equitable cognizance, and in which the
Court cannot from, the very nature of things
be limited only to those instances in which a de-

fendant may be entitled to a judgment against
the plaintiff as provided in Section 6860."



In Menzel et al vs. Tubbs et al, (Minn.) 53 N. W.

653, the Court held it was authorized to determine

liens set up by answer without aseparate summons

to the owner defendant.

In McDermott vs. McDonald, 50 N. Y. Sup. Ct. 153,

the Court held that B, who was also a lienor and

served with summons in A's action, could have his

rights adjudicated in A's action and need not bring

a separate action.

It is our contention that the two cases cited by

appellant and upon which he grounds his appeal are

not in point.

In Cont. C. T. & S. Bank vs. P. C. Pipe Co. (Idaho)

222 Fed. 781, the lien claimants brought action and

prosecuted the same to judgment without making the

mortgagee a party. Judgment was entered in 1911

after the six months lien period had expired. After

judgment and on December 28, 1912, the mortgagee

brought separate action to foreclose, joining the lien

judgment creditors. The Court held the mortgage

superior since the mortgagee was not a party.

In Stanrod & Co. vs. Utah Imp. Vehicle Co., also an

Idaho case, 223 Fed. 517, the same set of facts appear

and are distinguishable from the case at bar. The

lien claimants prosecuted to judgment without mak-

ing the mortgage holders parties. Judgment entered

in 1912. In May, 1913, the mortgage holders began

saperate action to foreclose. Since the six months
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period had elapsed and the mortgagees were not made

a party, the lien was held to be dead.

In this case the appellant was made a party by the

order of consolidation, also by its own act in bringing

suit against the lien claimants.

If the Court should see fit to hold that appellant

was not a timely party to the original action, we

would then respectfully ask that the Court reconsider

its position in holding that parties not joined within

six months period are not bound if action is begun

timely against the owner of the property. We re-

spectfully call the Court's attention to the language of

the Alaska Law requiring only that suit be brought

before the proper court within six months.

Section 8, Chap. 13, Laws 1915, Alaska.

Also that all persons interested in the matter in

controversy or the property sought to be charged with

the lien be made parties and such as are not made

parties shall not be bound in the proceeding. Judge

Reed in this cause evidently held to the view either

that the appellant was in the action timely or that it

was not necessary to bring in all defendants within

the six months period. Attention is called, as it has

probably been done before, to the difficulty in ascer-

taining and finding out all possible interested parties

within so short a period as six months. Attention is

further called to the fact that where a party has an
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inferior lien it might be made superior by his remain-

ing silent and failing to disclose it.

San Jnan Hardware Co. vs. Carrothers et al,

(Col.) 43Pac. 1053;

De La Verne Refinery Co. vs. Mont. Brg. Co.,

(Ala.) 57 Fed. Ill, 6 C. C. A. 272;

Monk vs. Exposition, Etc., Co., Ill Va. 121, 68

S. E. 280.

It is admitted that should appellant prevail and be

awarded the $4500 fund with costs there would be

but a small fund remaining from the $15,000 after

deducting the costs of receivership, to apply upon the

more than $20,000 claims of the labor claimants. For

this reason the decision in this case is vital to them.

CONCLUSION

It is true that the Findings (page 71 Trans.) state

that Lampman in his suit did not make appellant de-

fendant. In view of the beginning of the independent

suit by appellant and the joining of Lampman and the

lien claimants, we do not consider it material. Fur-

thermore appellant attempts to avail himself of the

statute of limitations without pleading or some appro-

priate method of raising the question and bringing

it before the Court prior to the close of the trial. In

his reply to Lampman's answer in his suit was the

place to have interposed the plea and we think that
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he now seeks to interpose it too late for his advantage,

if available at all.

Respectfully submitted,

Sherman Duggan,
George B. Grigsby and
Harry G. McCain,

Ketchikan, Alaska,

Attorneys for Respondents


